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CARLSON, JUSTICE, FOR THE COURT:
1.  After his apparent loss in the August 26, 2003, second Democratic primary election for
the office of sheiff of Kemper County, Johnny Harpole filed a petition for judicid review in
the Circuit Court of Kemper County, Missssppi. Upon a dismissd of his petition by
oecidly appointed Circuit Judge Albert B. Smith, 1ll, Harpole appeds to us. Finding no

reversible error, we affirm the judgment of dismissa of the Kemper County Circuit Court.



FACTSAND PROCEEDINGSIN THE TRIAL COURT

92. Incumbent Sheriff Samud Tisdae and chdlenger Johnny Harpole emerged from afour-
candidate field in the firse Democratic primary to advance to the second primary to determine
the Democratic nominee for the office of sheiff of Kemper County. In the second primary,
Tisdde recelved 2,191 votes, and Harpole recelved 2,151 votes. Thus, on August 27, 2003,
the Kemper County Democratic Executive Committee (KCDEC) certified Tisdde to be the
Democratic nominee for the office of sheriff. On the same day, Harpole submitted a brief
letter to the KCDEC requedting, inter dia, a “manua recount” because of Tisdde's narrow
margin of victory and due to his concerns about the integrity of the ballot boxes. In this letter,
Hapole adso requested the KCDEC to invedigate his cam that convicted feons had illegdly
voted in this second primary eection. However, two days later, on August 29, 2003, Harpole,
by then represented by counsd, persondly delivered a letter to Tisdale, with copies of the
letter being delivered to the Kemper County drcuit clerkk and the KCDEC. In this letter,
Hapole natified Tisdde that he was requesting the KCDEC to make arrangements for Harpole
and his attorney to examine the balot boxes from the second primary eection, “as soon as
possible”

113. On September 5 and 8, 2003, Harpole and his attorney examined the contents of the
balot boxes and, on September 12, 2003, Harpole, through counsd, filed his contest with the
KCDEC. In this petition, Harpole dleged numerous eection day irregularities such as (1)
votes being cast by convicted fdons, (2) sheniff's deputies trangporting prisoners to the polls

to vote (3) sheiff's deputies wating in the palling place while the prisoners voted; (4) the



unauthorized counting of affidavit bdlots (5) the voter dgn-in ligs containing names of
deceased persons, (6) the voter dgrHin ligs dlegedly containing numerous sgnatures in the
sane hand-writing; (7) nonresidents voting in the wrong precinct; (8) mdfunction of the
mechine counter; (9) improper actions by the resolution committee, induding committee
sarvice by Tisdd€e srdative; and, (10) blatant mishandling of absentee ballots.

14. In response to Harpole's petition, the KCDEC, through its chair, Earl Thomas, called
a specid meding for Monday, September 22, 2003, a 1:.00 p.m., a the Kemper County
Courthouse, to consder Harpole's contest. The certificate of service reveds that via facsamile
transmissons, true copies of this Notice were served upon Tisdde and Harpole’'s attorney.
The record reveds that Harpole's atorney recelved a copy of this notice a 5:.03 p.m. on
Monday, September 15, 2003. Thereafter, on September 19, 2003, the KCDEC designated a
panel to actudly conduct the hearing.! By written order, this panel was charged by the KCDEC
with the duty of conducting a hearing to investigate each dlegation asserted by Harpole.  This
sane order likewise made a preiminay determination that the KCDEC was without
juridiction to invedigate Harpole€'s clams that Tisdae's deputies improperly transported
prisoners to the polls to vote, based on the sheiff beng charged by Statute concerning the
incarceration and transportation of prisoners in his custody.  Additiondly, the KCDEC made
a prdiminay determination that it was without authority to investigate Harpol€s cdams

regading convicted fdons beng dlowed to vote since the Kemper County Election

'Panel members included, Earl Thomas, chairman, and KCDEC members Edward Nave, Marvin E.
Wiggins, Jr., George Roberts, Edna Jackson, Gary Moore, and Angie Rigdon. Wynelia Cherry served as the
secretary of the hearing, but she was not a panel member.
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Commisson, and not the KCDEC, was charged by law with voter regisration and the purging
of the voter rolls.

5. The pand in fact convened as scheduled on September 22, 2003, in the courtroom of
the Kemper County Courthouse. In accordance with the prior order, both Harpole and Tisdale
were dlowed to present evidence and argue their respective podtions to the pand, which
thereefter issued its written findings to the KCDEC for consideration. On September 25,
2003, the KCDEC met to discuss the findings of the panel and to render a decison. The
KCDEC adopted the findings of the pand and determined that most of Harpole's dlegations
were ether without meit or meaningless because the error affected only a amdl percentage
of the total vote. However, the KCDEC did determine that there were material breaches of
absentee voter law. In finding that there was no way to differentiate between a legd absentee
bdlot and an illega absentee bdlot, the KCDEC held that all absentee badlots would not be
counted. In making this determination, the KCDEC concluded that there was no evidence of
fraud or willfu violation of mandatory eection statutes. On September 26, 2003, the KCDEC
conducted an officdd recapitulation without the induson of any absentee bdlots, and this
resulted in Tisdale winning the second primary by 159 votes — 2118 votes for Tisdale, and
1,959 votes for Harpole.

T6. On October 9, 2003, Harpole filed his sworn petition for judicid review in the Circuit
Court of Kemper County. There were attached to the petition for judicid review (1) a copy
of his petition (with attachment) filed with the KCDEC on September 12, 2003; (2) The

findings of the KCDEC,; (3) the certificates of two practicing attorneys; and, (4) a cost bond.
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Attached to the petition for judicid review were two oathsverifications sgned by Harpole
before a notary public. One oath states that dl alegations in the petition for judicid review are
true and correct as stated, and the other oath states that the attached document is a true and
correct copy of the initia petition filed and served upon the KCDEC.

q7. On October 17, 2003, pursuant to Miss. Code Ann. 8§ 23-15-929 (Rev. 2001), Judge
Albert B. Smith, 1Il, a circuit judge from the Eleventh Circuit Court Didrict, was agppointed to
presde over the proceedings in this dection contest. Accordingly, Judge Smith promptly
entered an order setting the cause for trid on October 29, 2003; however, an agreed order was
later entered continuing the case and setting the matter down for triadl on December 11, 2003.
This order dso edtablished vaious deadlines and pretrid procedures for the parties and
attorneys.  Likewise, the order directed the circuit clerk to issue process for service on the
five county eection commissoners to appear and to serve with the drcuit judge as a specid
tribund according to law. See Miss. Code Ann. § 23-15-931 (Rev. 2001).

118. By December 7, 2003, in addition to various pleadings and discovery documents, there
were pending before Judge Smith, Tisdde's (1) motion to dismiss, (2) motion to strike, (3)
motion for summary judgment with documentation, (4) amended motion to dismiss, (5) second
amended motion to digmiss, and (6) amended motion to srike. By, that time, there was
likewise pending before Judge Smith, the KCDEC's motion to dismiss and srike. By order
dated December 7, 2003, and entered on December 8, 2003, Judge Smith granted Tisda€e's
motion to dismiss finding, inter dia that the court lacked jurisdiction due to several fatd

defects in Harpole's petition for judicid review, and, even dternatively addressng the petition



on its meits, that Hapole had faled to sufficiently dlege violaions and irregulaities in the
second primay sheiff's dection to the extent that the will of the qualified voters was
impossble to ascertain. Therefore, Judge Smith dismissed, with prgudice, Harpole's petition
for judicd review and certified as “offidd and find” the results from the November generd
dection for the office of Kemper County Sheriff.? Harpole theresfter filed a motion to
reconsder the drcuit court’s dismissal, and upon Judge Smith's entry of an order denying the
motion to reconsider on January 6, 2004, Harpole perfected his gpped to this Court.
DISCUSSION

T9. Harpole clams that the circuit court errored by finding (1) that the specid tribund
lacked jurisdiction because of Harpole's falure to dlege any act, or falure to act, on the part
of the KCDEC s0 as to dlow the specid tribunad to undertake a judicid review of the
KCDEC's findings (2) that the gpecid tribund lacked jurisdiction because the “origind
contest letter” of August 27, 2003 was not sworn and attached to the petition for judicia
review; (3) tha Harpole was given the stautory minimum notice of the KCDEC hearing; (4)
that Harpole was not entitled to the issuance of blank subpoenas, (5) that the KCDEC had
complied with the statutory mandate by desgnaing a pand to conduct an investigatory hearing
on Harpole's pdition; (6) that the KCDEC had no jurisdiction concerning Harpole's
dlegaions that sheiff’'s department personnel transported prisoners to the polls to vote; and,

(7) tha no evidentiary hearing before the specia tribunal was necessary to determine the

20f course, by the time of the entry of Judge Smith’'s order, the general election had already been
conducted, and Sheriff Tisdale, as the Democratic nominee, won the general election against two Independent
candidates with 56% of the vote.



vdidity of Harpole's clams, such as (&) convicted feons voted, (b) citizens voted outsde their
precinct, (c) dead persons voted,® (d) regular, afidavit and absentee ballots were mishandled
to the extent that the true will of the voters could not be ascertained, and (e) the KCDEC's
investigation was inadequate to disclose the gross eection law violations which affected the
outcome of the election.
110. Werestate for clarity and reorder these issues.
l. WHETHER THE PETITION FOR JUDICIAL REVIEW COMPLIED
WITH MISS. CODE ANN. 8§ 23-15-927 SO AS TO CONFER
JURISDICTION UPON THE SPECIAL TRIBUNAL.

11. The circuit court found certain fatd defects in Harpol€'s petition for judicia review.

We address them separately.

A. Effect of the failure to attach the “original contest letter” of August
27, 2003 to the petition for judicial review.

12. The dircuit court found as jurisdictiondly fatd, Harpole's falure to atach hisinitia
contest letter to his petition for judicid review. We set out verbatim, Harpole's initid |etter
to the KCDEC:

To: Kemper County Democratic Executive Committee

From: Johnny Harpole

August 27, 2003

3Perhaps a more accurate way to say this would be that on the sign-in rolls at the precincts, there
appeared the names of persons who were allegedly deceased.
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I, Johnny Harpole, request a manud recount of the ballots for the August 26,

2003 sheiff's race. | request this due to the closeness of the race, questionable

legitimacy of some boxes and balots and county (SC) procedures used.

| aso, request for the committee to investigate the number of convicted felons

that voted on August 26, 2003. | would like to know how many voted, their

convictions, and whether or not their votes were legd.

Sincerdy

/9 Johnny Harpole
113. The record is slent as to any action taken by the KCDEC as a result of this letter. Two
days later, on August 29, 2003, within the dsautorily mandated time, Harpole persondly
delivered a letter to Tisdde infoming him that he was requesting an examination of the ballot
boxes and designating his attorney as his representative. This letter dso requested the KCDEC
to make the necessary arangements for the examination of the balot boxes. Copies of this
letter were sent to the Kemper County Circuit Clerk an to the KCDEC. It is on this letter that
the KCDEC acted, and Harpole and his attorney thereafter conducted the examination of the
ballot boxes. See Miss. Code Am. § 23-15-911 (Rev. 2001). From this ballot box
examinaion, Harpole then prepared and filed his origind contet with the KCDEC on
September 12, 2003. It is on this petition that the KCDEC theresfter acted by way of an
invedigation and ultimate findings as to Harpole's dlegations as lad out in his petition. The
August 27" letter means nothing. How could Harpole file a protest with the KCDEC before
he obtained evidence via the examination of the ballot boxes? As we said in Waters v. Gnemi,
__So.2d __, 2005 WL 1385034 (Miss. June 2, 2005; Rhg denied, August 4, 2005), itis

hardly unusua for an aggrieved candidate to ask for “a recount” dthough this procedure is
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foreign to our dection laws. Id. at *5, 1 5 n8. It is obvious that once Harpole retained
counsd, then the correct statutory procedure was followed by way of a request for an
examination of the bdlot boxes (Sec. 23-15-911), followed by a petition filed with the
KCDEC (Sec. 23-15-921). When considering the August 27" Ietter, the August 29" letter, and
the September 12" petition filed with the KCDEC, the only one of these three documents
which was datutorily required to be attached to the circuit court petition for judicia review
was the September 12" petition filed with the KCDEC. Harpole dutifully atached a sworn
copy of this KCDEC petition to his sworn petition for judicid review.

114. In fact Harpole meticulously complied with Miss. Code Ann. § 23-15-927. This statute
requires that to a sworn petition for judicid review, there must be attached (1) “a sworn copy
of [the] sad protest or complant” [filed with the county executive committee], (2) “the
cetificate of two (2) practicing attorneys that they and each of them have fully made an
independent invedtigation into the matters of fact and of law...and that after such investigation
they veily bdieve that the sad protest and petition should be sustained....”, and (3) “a cost
bond in the sum of Three Hundred Dollars ($300.00), with two (2) or more sufficient sureties
conditioned to pay dl costs in case [the] petition be dismissed.....” When we review Harpole's
sworn petition for judicid review, we find attached a sworn copy of the petition filed with the
KCDEC, the cetificates of a least two disinterested attorneys with the required statutory
language, and a cost bond signed by Harpole and two sureties, binding themselves and assuring

payment in the amount of $300 in the event that Harpol€'s petition is dismissed.



115. However, of dgnificant import is that there are also two separate oaths attached to the
petition for judicid review, both oaths being sgned by Harpole before a notary public. One
oath dates, inter dia that “the matters set forth in the foregoing petition [for judicia review]
are true and correct as theren stated of his persona knowledge and information and belief.”
The other oath states, inter dia tha “the attached document is a true and correct [] of the
Petition served on the Kemper County Executive Committee”  Even though Waters was not
decided by this Court until amost two years after Harpole filed his petition for judicid review
in the case sub judice, Harpole followed to the letter what we sad a contestant must do,
procedurdly, in filing a petition for judicid review, with an attached sworn copy of the petition
filed with the county executive committee. We stated in Waters:

What is required to be attached to the petition for judicial review is ‘a sworn
copy” of the petition filed with the county executive committee, not a “copy of
the sworn petition” filed with the county executive committee. If we accepted
Waters's interpretation of Section 23-15-927 and our case law, we would in
essence judicdly abrogate Miss. Code Ann. 8 23-15-921, which clearly does
not require that a sworn petition be filed with the county executive committee.
Further, Waters's interpretation of the staiute would have us say that while
Section 23-15-921 does not require that the petition filed with the county
executive committee be sworn, that same petition has to be sworn when it is
attached as an exhibit to the petition for judicia review which is subsequently
filed in crcuit court. Thisisan imposshility.

2005 WL 1385034 *9 (Y 24). Thus, we find tha the circuit court erred in finding that the
specid tribuna was without jurisdiction to consider this eection contest due to Harpole's
falure to attach to the sworn petition for judicid review a copy of his initid letter of August

27, 2003, addressed to the KCDEC, when he requested, inter alia, a recount. However, because
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the drauit court made dterndive findings notwithstanding his findings of fatd jurisdictiond
defects, we do not end our inquiry.

B. Sufficiency of the allegationsin the Petition for Judicial Review.
16. Firg of dl, the darcuit court found that Harpole had failed to allege any act, or falure
to act, on the part of the KCDEC, which would alow the specid tribunad to commence a
judicid review of the KCDEC's findings. Both the KCDEC and Tisdale assert that dismissal
was appropriate in this action and ague tha Harpole faled to set forth with particularity
dlegations, that if proven to be true, would require a new election. In essence, both parties
assert that the proper remedy was implemented when the KCDEC performed an officia
recapitulation of the vote count to the excluson of the absentee balots, and that the specid
tribunal could have afforded no more rdief. Conversdly, Harpole argues that his petition
before the KCDEC, which was attached to the sworn circuit court petition for judicid review,
included detailed dlegaions concerning numerous absentee bdlot violations occurring in
severa precincts, and generdly dleging that he should have been declared the winner of the
second primary eection, and thus the Democratic nominee for Sheriff.
17. Miss. Code Ann. 8§ 23-15-927 (Rev. 2001), which governs judicid review of executive
committee decisons regarding primary election contests, statesin relevant part:

When and dfter any contet has been filed with the county executive

committee..and the said executive committee having jurisdiction shdl fal to

promptly meet or having met shdl fal or unreasonably delay to fully act upon

the contest..., or shall fail to give with reasonable promptness the full relief

required by the facts and the law, the contestant shdl have the right forthwith

to file in the drcuit court of the county wherein the irregularities are charged

to have occurred...a sworn copy of his protest..., together with a sworn petition,
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setting forth with particularity wherein the executive committee has

wrongfully failed to act or to fully and promptly investigate or has

wrongfully denied the relief prayed by said contest....
Miss. Code Ann. § 23-15-927 (emphasis added).
18. In Hickman v. Switzer, 186 Miss. 720, 191 So. 486 (1939), this Court examined the
legd aufficiency of a petition for judicid review. Moreover, we took the opportunity to
interpret specific gatutory language requiring that a petition for judicid review set forth “with
paticularity wherein the executive committee has wrongfully denied the relief prayed for.”
Hickman, 191 So. at 487. In upholding the dismissal of a contestant’ s petition, we stated:

In order for it to appear that the executive committee has wrongfully denied the

rdief sought, it must appear either from the petition or exhibits thereto that if

the matters complained of should be decided in the complainant's favor, the

result would be that he and not the contestee would be the nominee for the

office in question. Without an alegation to that effect, the petition presents no

cause of action.
Id.
M19. Intoday’'s case, the KCDEC, having found that there were materiad departures from the
absentee bdlot statutes, ordered that the absentee balots be excluded from the certified count.
The KCDEC thus invaidaied dl dlegedly tainted absentee bdlots by excluding the whole of
the class of tainted absentee balots from consderation and, in so doing, remedied Harpole's
grievance. In essence, Harpole attacked the vadidity of hundreds of absentee balots in 23
precincts, so the KCDEC threw them dl out. The only rdief left to grant Harpole which would

dlow hm to preval in this eection contest would be to grant him the extraordinary remedy

of a new dection. Thus, the only way for Harpole to bring a viable cause of action before the
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specid tribund would be to assert dlegations that require statutory relief by way of a new
election.
920. When deemining whether a new dection is the appropriate remedy to an dection
contest, we have stated:
The key in deciding whether an act not in drict compliance with the statutory
election procedures renders that election void is whether the act is such a tota
departure from the fundamental provisons of the dSaute as to destroy the
integrity of the eection and make the will of the qudified eectors impossble
to ascertain. Ulmer v. Currie 245 Miss. 285, 147 So.2d 286 (1962); Sinclair

v. Fortenberry, 213 Miss. 219, 56 So.2d 697 (1952); Gregory v. Sanders, 195
Miss. 508, 15 So.2d 432 (1943).

Riley v. Clayton, 441 So.2d 1322, 1328 (Miss. 1983).

121. When reviewing dection contests, our courts regard the impostion of a new election
as a lagt resort and seek to avoid exacting it as a remedy, if it al possble. Our precedent is
quite clear in this regard, and the key consderation in making this decison is whether there
is such a radical departure from our election laws so as to require a specia election or that
dleged illegd votes are attended by fraud or willful violations of eection law. In Waters, we
dfirmed the specid tribund’s finding that numerous datutory violations by dection officids
were such a radical departure from our eection laws so as to require a specia election. 2005
WL 1385034 *26 (1 77). In Rogers v. Holder, 636 So.2d 645 (Miss. 1994), we found that
a specid dection was indeed a proper remedy due to the fact that the illegd votes were

atended by fraud. Our ruling in Rogers, dealy states the standard by which we are guided

when determining whether to grant the extraordinary remedy of specia eection:

13



Whether the amount of disqudified votes is substantiadl enough to warrant a
specid dection depends upon the paticular facts and circumstances of each
case, i.e, the naure of the procedura requirement(s) violated, scope of the
violation(s), and ratio of illegd votes to the total votes cast. Rizzo, 530 So.2d
a 129, quoting Walker v. Smith, 213 Miss. 255, 264, 57 So.2d 166, 167
(1952). Disenfranchisement of a dggnificant number of voters may create
auffident doubt as to the eection results to warrant a special election, even
absent evidence of fraud. Stringer, 608 So.2d at 1357, citing Russell, 443
S0.2d at 1198. See ds0, Rizzo, 530 So.2d at 128. Invalidation of more than
thirty percent (30%) of the total votes cast is generally sufficient to require a
gpeciad dection. See Russell, 443 So.2d at 1198. However, even where the
percentage of illegd votes is amdl, if attended by fraud or willful violations of
the eection procedure, this Court will order a new election without reservation.
Rizzo, 530 So.2d at 128, dting Harris v. Stewart, 187 Miss. 489, 193 So. 339
(1940); Hayes v. Abney, 186 Miss. 208, 188 So. 533 (1939). The am is to
balance the interest of the el ectorate with that of the successful contestant.

Rogers, 636 So.2d at 650-51.

122. Absent any dlegation of fraud, this Court has relied on a two-pat test in orderto
determine whether to throw out an entire eection or to only discount the tainted votes.
Noxubee County Democratic Executive Comm. v. Russell, 443 So.2d 1191, 1197 (Miss.
1983). Saed in different ways, the tet “essentiadly provides that specid eections will be
required only when (1) enough illegal votes were cast for the contestee to change the result
of the eection, or (2) so may votes are disqudified that the will of the voters is impossble

to discern.” 1d.* a 1198 (citing Walker v. Smith, 213 Miss. 255, 56 So.2d 84, suggestion of

“See also Noxubee County, 443 So. 2d at 1198 n.2. This rule was stated dightly differently in
Trahan v. Simmons, 191 Miss. 353, 2 So0.2d 575 (1941), which provided that a special election must be held
when enough illegal votes were cast to change the result or leave it in doubt. It should be noted, however, that
this statement of the rule does not mean that one only has to show that the number of illegal votes exceeded
the winning margin, as language in O’'Neal v. Simpson, 350 So.2d 998, 1012 (Miss. 1977), might imply. In
both O'Neal and Clark v. Rankin County Democratic Executive Committee, 322 So.2d 753 (Miss. 1975),
disgudification of theillegal votes caused a different result which, in and of itsef would cast doubt upon the
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error overruled, 213 Miss. 263, 264, 57 So.2d 166, 167 (1952); Pyron v. Joiner, 381 So. 2d
627 (Miss. 1980). In Noxubee County, the executive committee threw out four ballot boxes

for which the only deficiency was that the balots contained in the boxes were initided by an
election offidd who inadvertently was acting as both initiding manager as wel as receiving
manager. 443 So. 2d a 1198. The disqualified votes amounted to 10.4 percent of the tota

votes cast. 1d. Infinding that a specia € ection was not necessary, we stated:

The scope of the violdions and the ratio of illegd votes are sgnificant, because
even in the absence of fraud, the disenfranchisement of a sSgnificant number of
voters will cast enough doubt on the results of an éection to warrant voiding it...
As a rule, if more than thirty percent of tota votes have been disqudified, a
gpecid dection will be required. See, e.g.,, Wallace v. Leggett, 248 Miss. 121,
158 So.2d 746 (1963); Ulmer v. Currie, 245 Miss. 285, 147 So.2d 285, 147
So.2d 286 (1962); Sinclair v. Fortenberry, 213 Miss. 219, 56 So.2d 697
(1952); May v. Layton, 213 Miss. 129, 55 So.2d 460 (1951). On the other hand,
when the percentage of illegd votes is smdler, even though the winning margin
is less than the number of illegd votes, a speciad election may not be required.
Pyron v. Joiner, 381 So.2d 627 (Miss. 1980) (disgudificatiion of 3.9 percent
of the votes did not warrant special election.) Walker v. Smith, 213 Miss. 255,
256, 56 So0.2d 84, suggedtion of error 57 So.2d 166 (1952) (disquaification of
gx percent of the tota vote did not warrant a specia primary election.).

443 So. 2d at 1198.
923. In the case sub judice, Harpole clams that but for numerous absentee ballot violations
occurring in severa precincts, he would have been the winner. Since Harpole does not dlege

fraud or willfu violaion of eection code, we apply the litmus test set out in Noxubee County

election. Moreover, in Pyron v. Joiner, 381 So.2d 627 (Miss. 1981), we held that a special €lection was not
required even though the initia winning margin was only five votes out of a total of 267,709 votes cast, and
this total was later reduced by 10,242 votes after an election contest. 1d. at 630.
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in order to determine “whether the amount of disqudified voters is subgtantid enough to
warant a new dection” Stated differently, we must determine whether a sufficient portion
of the voting public was disenfranchised so as to require the extraordinary remedy of a new
eection.

924. In today’s case, the KCDEC ordered that the absentee ballots be talied and that the
resulting taly be deducted from the cetified totds Thus it was ultimady determined that
of the gpproximatedly 300 absentee votes and gpproximately 4300 total bdlots cast , roughly
seven percent of the total county vote would be affected. Accordingly, the KCDEC properly
determined that the integrity of the second primary eection for sheriff would be maintained
despite the exclusion of the absentee ballots.

925. By discounting the tainted absentee votes, the KCDEC granted Harpole the appropriate
rdief. Moreover, the actions of the KCDEC were consistent with our case law inasmuch as
it cdealy met the two pronged test set out in Noxubee County. Since the total amount of
discounted votes amounted to only seven percent of the vote tally, the remedy of a new
election is precluded since this percentage fals well within the range wherein we have refused
in prior cases to order new eections. Thus, the disenfranchissment of the absentee voters does
not cast auffident doubt on the results of this second primary eection to warrant invaidating
the eection and cdling for a special eection. As stated by Judge Smith in his order granting
dignisd, “the Fantff [Harpole] has completdy faled to show to the [KCDEC] or to this
Court, that any irregularities were of such a gross nature as to cal into question whether the
results of the eection correctly expressed the will of the voters”  Since the remedy of
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ordering a new dection in this case was ingppropriate, there was nothing further required of
the specid tribund by way of an evidentiary hearing. Thus Judge Smith correctly dismissed
the petition for judicid review on this basis.

. WHETHER HARPOLE WAS PREJUDICED BY THE
PROCEDURAL DECISIONS OF THE KEMPER COUNTY
DEMOCRATIC EXECUTIVE COMMITTEE.

726. Harpole asserts that the KCDEC committed three specific errors in the performance
of its duties. Harpole mantains that he did not receive proper notice of the scheduled KCDEC
hearing; that he was denied his right to a far and impartid hearing the KCDEC's refusad to
issue subpoenas in blank; and, that by the desgnation of a pand he was improperly denied a

hearing in front of the whole of the KCDEC.

A. Harpole's notice to appear before the Kemper County Democratic
Executive Committee.

727. Harpole argues that the five (5) day notice requirement prescribed in Miss. Code Ann.
§ 23-15-921 was violated as he received notice on September 15 and the hearing was
scheduled for September 22.  Specificdly, Harpole maintains that his attorney received of
notice a the end of the business day on Monday, September 15, 2003. Accordingly, he
excludes Tuesday and counts only four business days, including: Wednesday, Thursday, Friday,
and Monday, September 22, 2003, the day of the hearing.

128. Miss. Code Ann. § 23-15-921 readsin relevant part that:

[1]t shdl be the duty of the executive committee to assemble by cdl of the

charmen or three (3) members of said committee, notice of which contest shal
be served five (5) days before said meeting...
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929. Of equa importance in cdculaing the time as required by statute, Miss. Code Ann. §
1-3-67 reads:

When process gl be required to be served or notice given any number of days,

the day of the act, event or default from which the designated period of time

begins to run shdl not be induded. The last day of the period so computed shall

be incduded unless it is a Saturday, a Sunday or a legd holiday, or any other day

when the courthouse or the clerk's office is in fact closed, whether with or

without lega authority, in which event the period runs until the end of the next

day which is not a Saturday, a Sunday, a legd hdliday, or any other day when the

courthouse or the clerk's office is closed. When the period of time prescribed

or dlowed is less than seven (7) days, intermediate Saturdays, Sundays and legal

holidays shdl be excluded in the computation.®
130. The charman of the Executive Committee, Earl Thomas, set a hearing for Monday,
September 22, 2003, at 1:00 p.m. Harpole's attorney stated in his sworn affidavit that he was
served with notice of the hearing on Monday, September 15, 2003. Excduding Monday, the
15", but counting Tuesday, the 16", Wednesday, the 17", Thursday, the 18", Friday, the 19",
and Monday, the 22", Harpole received the required five-day statutory notice for the hearing
before the KCDEC. Miss. Code Amn. 8§ 1-3-67 dealy states that “[t]he last day of the period
so computed shdl be included unless it is a Saturday, a Sunday or a lega holiday.” The last day
of the period was Monday, and, as such, counts towards time computation. Since the statutory
time is less than seven days, intermediate Saturdays and Sundays are, and were, excluded in this
computetion. From September 15, 2003, through September 22, 2003, inclusive, there were

no lega holidays to exclude. Thus, there is no merit to this assgnment of error.

°Although Miss. R. Civ. P. 81(a)(4) clearly states that the rules of civil procedure have only limited
applicability to election contests, which for the most part are governed by statute, we note that the provisions
of Miss. R. Civ. P. 6 (a) are aimost identical to the statutory provisions, after the 1991 amendments.
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B. The KCDEC'srefusal to issue blank subpoenas to Harpole.
31. Harpole complains that his hearing rights were abridged when the KCDEC chair refused
to issue subpoenas in blank. Miss. Code Ann. 8§ 23-15-925 confers subpoena powers upon a
county executive committee in election contests in order to assure that the executive
committee can peform its datutory duties to investigate clams of dection law violations.
Section 23-15-925 dates, “[flor the proper enforcement of the preceding sections the
committee has the power to subpoena and, if necessary, attach witnesses needed in sad
investigation.”
32. In rding on this issue, Judge Smith appropriately found Harpole's argument to be
without merit and Stated:

[Harpole] does not complain that the DEC refused to issue subpoenas on his

behdf, rather he contends that the DEC refused to issue blank subpoenas to him.

This Court can find nothing in the datutes that would require, or even authorize,

the DEC to issue blank subpoenas. The fact that the DEC refused to issue blank

subpoenas in no way infringed upon his right to have witnesses subpoenaed on

his behdf to testify before the committee.
133. Hapole was not denied his right to subpoena witnesses — the KCDEC merely refused
to give him blank subpoenas. Thisissue is without merit.

C. The hearing before the Panel designated by the KCDEC.
34. Harpole contends that the KCDEC acted improperly in denying him a hearing before
the full committee. After giving notice to the parties and counsd concerning the September

22" hearing, the KCDEC, by order, designated seven of its committee members to serve on

this pand, plus an additiond committee member was designated to serve as the secretary, but
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she was not a panel member. The pand proceeded to diligently perform its duties and after the
hearing of September 22, 2003, entered a detalled written findings of fact, which was
thereafter consdered and adopted by the full committee. Miss. Code Ann. § 23-15-921 in
petinent part states that “it shdl be the duty of the executive committee..to investigate the
grounds upon which the €election is contested and, by mgority vote of members present,
declare the true results of such primary.” In his written opinion, Judge Smith interpreted this
language and Stated:

Nowhere in the statute does it specify the manner in which the committee is to

conduct its investigation. In the instant case, the DEC met and designated a

pand to conduct a hearing on [Harpole's] Petition. The pand conducted the

investigation and held a hearing on September 22, 2003, a which time both

sdes were given the opportunity to present evidence. After conducting the

hearing, the members of the committee unanimoudy declared its findings. It is

the opinion of this Court that the DEC fulfilled not only the actua written

statutory requirements imposed upon it, but dso the spirit of fairness and judtice

embodied by the statutes. The DEC did not violate [Harpole's] statutory rights

in the way it conducted its investigation.
135. Judge Smith appropriately found this issue to be without merit.  Simply put, Judge
Smith's interpretation of the datute makes good sense.  Our cases are legion where we
acknowledge the necessary time condraints involved in eection contests so that uncertainty
can become certainty and the elections can proceed. In agppropriately putting this eection
contest on a fag track, the KCDEC at least inferentidly acknowledged its full membership
would experience extreme difficulty in putting their persona lives on hold while they, on short

notice, dropped everything to be involved in a farly lengthy invedigaive hearing to fairly

consgder the evidence presented. Thus, the designation of a smdler pand consding of
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KCDEC members satidfied both the “fast-track” requirement existing in election contests, but
of equa importance, such action dso saisfied the farness requirement existing in eection
contests 0 as to give full, complete and serious consderation to the contestant in an election
contest.  Accordingly, the KCDEC fulfilled its datutory directive and investigated al grounds
included in the contest (with the exception of those excluded by its order), made prdiminary
findngs regarding these grounds prior to the hearing, conducted an evidentiary hearing, and
ultimatdy unanimoudy adopted the pand’s findings rendered pursuant to the hearing. There
is thus no merit in this assgnment of error.

. WHETHER THE SPECIAL TRIBUNAL ERRED IN
DETERMINING THAT THE ISSUE OF SHERIFF'S DEPUTIES
TRANSPORTING PRISONERS TO THE POLLS WAS NOT
PROPERLY BEFORE THE EXECUTIVE COMMITTEE.

136. Hapole dleges tha Sheiff Tisdde utilized his deputies to bring prisoners to the
palling precincts to vote and argues that the KCDEC acted improperly in not ruling on whether
this practice was in violation of Miss. Code Ann. § 23-15-895. The KCDEC maintains that it
was without jurisdiction to consder this issue and that Harpole's dlegations fdl outside the
scope of what the KCDEC was authorized to do.

137. Miss. Code Ann. § 23-15-895 (Rev. 2001) states in pertinent part:

It shdl be unlavful for any candidate for an eective office, or any representative

of such candidate, or for any proponent or opponent of any conditutiond

amendment, loca issue or other measure printed on the bdlot to post or

digribute cards, posters or other campagn literature within one hundred fifty

(150) feet of any entrance of the building wherein any eection is being held.

It hdl be unlanvful for any candidate or a representative named by him in writing
to appear at any palling place while armed or uniformed, nor shall he display any
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badge or credentids except as may be issued by the manager of the palling
place.

Other than this statute, our election code does not address the issue presented by Harpole.
Moreover, county executive committee members are clothed only with specific satutory
authority and function only as arbiters of eection lav as it applies to an election contest.
Harpole's origind dlegation, as filed with the KCDEC, ligs under generd irregularities that
“[gheriff’s deputies transported prisoners to the polls to vote, and waited in the palling place
while they voted.” In Harpol€'s petition for judicia review, he faled to expound on this
dlegation and now on appea of the dismissd of his petition for judicid review brings this
issue before this Court pursuant to Miss. Code Ann. § 23-15-895.
138. Inruling onthisissuein its preiminary findings, the KCDEC dated:

The sad Petition dleges that the Respondent, Samue Tisdde, was engaged in

the trangportation of inmaes and/or convicted fdons to palling places to vote

on Augugst 26, 2003. The said Executive Committee does not have jurisdiction

of matters involving the powers and authority of sheriffs in this State as to the

custody or transportation of individuas committed to the sheriff. As such, the

matter of whether [Tisdale] acted within his authority to do so is beyond the

scope of the said Executive Committee.  Therefore, the hearing pane will not

condder ay issue as to whether [Tisdde] engaged in the transportation of

inmates and/or convicted felonsto palling places to vote.
In his petition for judicid review, and on apped, Harpole does litle more than include the
same dlegaion and fals to couch his agument in a manner in which, if proven to be true,

would nullify the dection results.  Furthermore, he failed to chalenge the KCDEC's ruling and

request the specid tribuna for rdief regarding the specified violations.
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139. Instead of presenting the specid tribunal with a clam supported by credible evidence
indicating that sheriff's deputies were indeed in the palling precincts and were there under
illegd pretenses condituting a willfu violation of Missssppi dection laws, Hapole merdy
attached his one-sentence dlegation as presented for investigation by the KCDEC. To this end,
he never dleged anything beyond the named irregularity itsdlf.
40. Recently, in Barbour v Gunn, 890 So. 2d 843 (Miss. 2004), we outlined what issues
are properly appealed to a specia eection tribund and stated:

Miss. Code Ann. § 23-15-927 plainly dtates that an eection “contestant shall

have the right forthwith to file in the circuit court of the county wherein the

irregularities are charged to have occurred,” if the “executive committee having

jurisdiction shdl fal to promptly meet or having met shdl fal or unreasongbly

dday to fully act upon the contest or complaint, or shdl fal to give with

reasonable promptness the ful rdief required by the facts and the law.”
(emphases added).

890 So. 2d a 847. Thus, section 23-15927 not only affords a contestant the opportunity to
appea for prompt and complete relief in his petition for judicid review, it enables a contestant

to gpped to acourt clothed with the jurisdictional capacity to decide al issues.

41. The requirements when filing a petition for a judicid review in an dection contest are
graightforward. Moreover, issues must be couched in terms that clearly evidence what facts

and by wha lav a contestant might prevail. In Hickman v. Switzer, 186 Miss. 720, 191 So.

486 (1939), this Court outlined what is required in a contestant’'s petition for judicid review:

[Tlhe Statute requires a petition for a judicid review to st forth “with
paticularity wherein the executive committee *** has wrongfully denied the
relief prayed *** for”. In order for it to appear that the executive committee has
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wrongfully denied the reief sought, it must appear either from the petition or
exhibits thereto that if the matters complained of should be decided in the
complainant's favor, the result would be that he and not the contestee would be
the nominee for the office in question. Without an alegetion to that effect, the
petition presents no cause of action.

191 So. at 487.

2. Onthisissue Judge Smith found:

[Harpole] contends that the DEC acted improperly in not ruling on whether or
not Miss. Code Anmn. § 23-15-895 was violated when [Tisdale] alegedly had
prisoners transported to the palling places to vote, while Sheriff's Deputies
wated. The DEC refused to address this issue claming tha it lacked
juridiction over sheiffs and the trangporting of inmates. [Tisdde] denies that
this practice took place a dl. Based on the pleadings and the law governing this
matter, this Court can not disagree with the DEC's juridictional ruling,
therefore that issue is not properly before this Court.

While Judge Smith addressed the dlegation concerning the sheriff’'s deputies and referred to
the rdlevant statute, he was not presented with the argument that has been made before this
Court on this appeal in regards to electora representatives of Tisdade's being present a the
polling places. Furthermore, in making his dalegation, Harpole has never supported it with
vidble evidence or presented it in a manner to suggest that, but for this occurrence, he would

have won the second primary dection for sheriff.

143. Additiondly, an overriding concern of primary importance to this Court, and we bdieve
to our Legidaure which adopted our eection code, is that eection contests be resolved in an
efident and expeditious manner. Moreover, the statutes operate to reduce an election contest
to its digpogdtive issues and to prevent a contestant from merdy making blanket dlegations in

an effort to change the outcome of the dection. To this end, Harpole's blanket alegation at
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leest infaring that Tisdde illegaly directed his deputies to transport prisoners to the polling
places never maeridized into an actud dam of injudice inasmuch as he never presented the

clam with particularity or supported such a clam with any credible evidence.

44.  For these reasons, we find this issue to be without merit.

V.  WHETHER THE CIRCUIT COURT ERRED WHEN IT DISMISSED
THE PETITION FOR JUDICIAL REVIEW WITHOUT ALLOWING
A TRIAL DE NOVO BEFORE THE SPECIAL TRIBUNAL.

145. Hapole asserts that the KCDEC erred in its determination to discount the whole of the
absentee bdlots because there were materia departures from the absentee ballot statutes.
Furthermore, he asserts that the drcuit court's afirmance of this decison was error and that,
to the extent that the number of illegd uncounted absentee ballots exceeds the difference
between the two candidates, a new specia eection is required. Our disposition of the absentee

bdlot issueis controlled by our discussonin I.B., supra Thisissueis thus without merit.

146. However, Harpole aso contends that in addition to the absentee ballots, election
officdds, including the KCDEC, improperly handled affidavit balots, damaged balots, regular
balots, and otherwise committed gross irregularities which affected the outcome of the
election and cdled into question whether the will of the voters had been accurately ascertained.
From the record before us, we are satisfied without doubt that both the and the specid tribunal
promptly, diligently, effidently, and farly discharged its duties in addressng this eection
contest. We are convinced that Harpole is entitled to no relief on these issues.

147. InNoxubee County, we stated:
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When deciding whether a specid eection is warranted, we recognize competing
interests which must be weighed and balanced. While the voters are not parties
to this contest, thear interests are paramount. Specid eections are a great
expense for the county and its taxpayers. Beyond that, the turnout for a special
election is never as great as when there are a number of candidates on the date.
By contrast, we fed that the rights of the individud candidates cannot be
alowed to overshadow the public good.

As far as the public good is concerned, the rights our law gives losng candidates
to contest dections form a double edged sword. While they serve to prevent the
fraudulent manipulation of the public will, they necessarily provide a way for the
unsuccessful candidate to use innocent human errors to his own advantage,
thereby winning a second chance.

443 So.2d at 1197.

148. In sum, we are convinced from the record before us and the applicable law that the
percentage of disqudified votes was not substantiad enough to warrant a specia dection; that
there were not enough illega votes cast for Tisdde which would change the result of the
dection; and that there was not a sufficient number of votes which were disquaified so as to

cause the will of the voters to be impossible to discern.
CONCLUSION

149. For the foregoing reasons, the judgment of dismissal entered by the Circuit Court of

Kemper County is affirmed.
150. AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., GRAVES, DICKINSON AND
RADOLPH, JJ., CONCUR. EASLEY, J.,, DISSENTS WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J., NOT PARTICIPATING.
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